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 Report on Transfer Pricing 
in Chile 
  by Karina Ormaza Velásquez, Espinosa & Asociados, Santiago, Chile  

 At present, article 38 1  of the Income Tax Law regulates Transfer Pricing 
matters relating to transactions performed by a Branch in Chile and its 
Parent company, which are now performed by all kinds of companies. 
In its turn, the Internal Revenue Service has dealt with this matter in 
Circulars Nos. 3 and 57 of 1998 and No. 72 of 2002. 

 Th is legal provision is not very clear, however, it follows the Arm’s Length 
principle although not in the exact same way as provided by the OECD 2 . As 
for the methods, this legal provision provides for at least three methods, namely: 

   (1) Reasonable profi t;  
   (2) Cost plus 
   (3) Resale price   

 Th e OECD recommends the last two, highlighting certain characteristics. 
On the other hand, article 38 establishes the diff erent types of relation-
ships, which include the following:   

   (1) A Branch and its Parent;  
   (2) Companies incorporated overseas that have direct or indirect 

involvement in the direction, control or capital of a company 
established in Chile or vice versa; 

   (3) When the same people are involved in the direction, control or 
capital of a company established in Chile and a company estab-
lished abroad.   

 In addition to those relationships, article 38 presumes a relationship 
exists when transactions include exclusive contracts, joint ventures, pref-
erential treatments, fi nancial or economic dependency or trust deposits. 
Finally, a relationship will also be deemed to exist when transactions are 
performed with companies incorporated in countries or territories listed 
by the OECD  as tax havens or preferential tax regimes. 
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 Pursuant to the law, adjustments can be made when prices are not “regular 
market prices” either charged or paid in similar transactions carried out by 
independent companies. It also allows adjustments to be made when prices 
paid or owed to the parent are not similar to “market prices” agreed by un-
related parties. 

 Likewise, the law authorizes the Internal Revenue Service not to accept 
expense interest, commissions paid in excess and any other expenses derived 
from credit or fi nancial operations. In addition to those relationships, ar-
ticle 38 presumes a relationship exists when transactions include exclusive 
contracts, joint ventures, preferential treatments, fi nancial or economic 

dependency or trust deposits. Finally, a relationship will also be deemed 
to exist when transactions are performed with companies incorporated in 
countries or territories listed by the OECD as tax havens or preferential 
tax regimes. 

 In consideration to the fact this legal provision is rather inaccurate and not 
very likely to be applied in practice (only a few audits have been performed by 
the authorities with regard to this matter), there is an urgent need to reform 
the law considering the great number of operations between related parties 
that are nowadays performed in Chile. Chile joined the OECD in October 
2010, giving a new impulse and strengthening the possibility to follow the 
OECD Transfer Pricing Guidelines.  

 Th e amendment resulted in the Tax Law Reform Bill sent by the Government 
at the end of April proposing to repeal the current article and include a new 
article 41 E with the provisions that will regulate Transfer Pricing matters in 
conformity to the OECD Guidelines included in the comments issued in 
July 2010. 

 Th e amendment resulted in the Tax Law 
Reform Bill sent by the Government at the 
end of April proposing to repeal the current 
article and include a new article 41 E 
with the provisions that will regulate 
Transfer Pricing matters in conformity to 
the OECD Guidelines included in the 
comments issued in July 2010. 
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 In the paragraphs below we explain in detail the 
characteristics of this new legal provision and the pro-
cedures taxpayers will be facing in a Transfer Pricing 
audit procedure as well as the obligations they will 
need to fulfi ll. 

 Transactions Subject to Transfer Pricing Analysis 

 Article 41 E states:  

 For the purposes of this law, the IRS 3  has the au-
thority to challenge the prices, values or profi t that 
have been determined, or otherwise determine such 
prices, values or profi t, when cross-border transac-
tions and transactions involving entrepreneurial or 
business reorganizations or restructurings are carried 
out by taxpayers that are residents, or domiciled, or 
established in Chile with related parties abroad or 
those carried out at prices, values or profi ts other 
than market prices. 

 In this regard we have the following comments: 

   (1) Taxes subject to Transfer Pricing: Th e Transfer 
Pricing rules apply only for purposes of the 
Income Tax Law (ITL); therefore the Internal 
Revenue Service has no authority to challenge 
these transactions on occasion of a diff erent 
tax audit. 

   (2) Range of Application: Under the general 
Transfer Pricing rules, they only apply to inter-
national transactions between related parties, 
thus excluding transactions performed within 
the national territory. 

   (3) Arm’s length: Th e law itself defi nes the term 
“market prices, values, or profit” as “those 
agreed or obtained by independent parties in 
comparable transactions and circumstances” in 
accordance with the Arm’s length principle. 

   (4) Entrepreneurial reorganizations: According to 
the law, entrepreneurial reorganizations or re-
structurings may be challenged if, on occasion 
of these transactions, goods or activities likely to 
derive incomes taxable in Chile are transferred 
abroad to any of the countries or territories 

included in the OECD list of tax havens or 
preferential tax regimes and if according to the 
IRS such transactions were not performed at 
market prices, values, or profi t. 

   (5) Relationship Rules: Having established that 
transactions under the Transfer Pricing rules 
are those performed by related parties, the law 
defi nes for these purposes only, when the parties 
are deemed to be related:    

   (i) When one of the parties participates 
directly or indirectly in the direction, 
control, capital, profi t, or revenues of the 
other party;  

   (ii) When the same person or persons partici-
pate directly or indirectly in the direction, 
control, capital, profi t, or revenues of both 
parties, where all the parties are related.    

 In addition to the above, the law describes certain 
transactions that are always considered as performed 
by related parties: 

   (1) Transactions between a branch, subsidiary or 
any other kind of permanent establishment and 
its parent company;  

   (2) Transactions performed by the parent’s perma-
nent establishments; 

   (3) Transactions with related parties of the parent 
and permanent establishments of the former; 

   (4) Transactions with parties that are residents, 
domiciled, established or incorporated in a 
country or territory listed by the OECD 4  as tax 
havens or preferential tax regimes. Th e forego-
ing shall not apply when Chile and the relevant 
country have entered into an agreement allow-
ing for the exchange of relevant information for 
the application of tax regulations.   

 Transfer Pricing Methods 

 Th e Bill proposes the methods that should be used by 
the Internal Revenue Service and taxpayers. Unlike 
the prior law, the bill includes the OECD methods, 
which are briefl y described below. 
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   (1)  Comparable Uncontrolled Price Method:  Under 
this method, the market price or value of the 
goods or services is determined taking account 
of the price or value agreed or that would have 
been agreed by independent parties in compa-
rable transactions and circumstances.  

   (2)  Resale Price Method:  Under this method the 
market price or value of the goods or services 
is determined taking account of the price or 
value at which those goods or services are sub-
sequently sold or provided by the acquirer to 
independent parties. For these purposes,  the 
gross profi t margin  that is or would have been 
obtained by a reseller or provider in comparable 
transactions and circumstances between inde-
pendent parties,  is deducted from the resale or 
provision price or value . 

   (3)  Cost Plus Method:  Th e market price or value of 
the goods or services transferred by a provider 

to a third party is determined by  adding to the 
direct and indirect production costs  incurred 
by such provider, excluding general and opera-
tional expenses,  a profi t margin  on those costs 
that had been obtained or would have been 
obtained by independent parties in comparable 
transactions and circumstances.  

   (4)  Profi t Split Method:  Th e profi t allocable to each 
of the parties to a transaction is determined by 
allocating to the same the total profi t derived 
from such transaction on the basis of the dis-
tribution of profi ts that have been agreed or 
would have been agreed by independent parties 
in comparable transactions.  

   (5)  Transactional Net Margin Method:  Under this 
method, the net profi t margin of each party 
to the transaction is determined on the basis 

of the transactions performed by independent 
parties and using profi t level indicators or net 
profi t margins based on the asset performance, 
margins over costs or sales revenues or any other 
methods that are reasonable.  

   (6)  Other Methods:  Taxpayers may use any other 
method in addition to those described above 
taking into account the characteristics and cir-
cumstances of their transactions. Taxpayers are 
required to prove that the methods explained 
above cannot be applied to those transactions 
in consideration to the special characteristics 
and circumstances of the same.   

 Burden of Proof 

 Th e bill does not contemplate the obligation to 
present a transfer pricing study, which is a matter of 
the taxpayers own discretion. Th erefore, we may say 

the burden of proof is fi rstly 
on the regulating authority 
(as it will be confi rmed in 
number 4 below). 

 Notwithstanding, taxpayers 
are required to keep and put 
at the disposal of the Inter-
nal Revenue Service all the 

information and documentation supporting the 
application of the methods or the preparation of 
the pricing studies. The foregoing translates in the 
obligation for taxpayers to have all the relevant 
information and documentation to support the 
prices, values or profit involved in their transac-
tions with related parties and even with third 
unrelated parties. 

 Procedures 

  Annual Sworn Statement—  As provided in the bill, 
taxpayers domiciled, or residents, or established in 
Chile that carry out transactions with related parties 
should fi le an annual sworn statement as and when de-
termined by the Internal Revenue Service. Th e sworn 
statement may contain the following information: 

As provided in the bill, taxpayers domiciled, 
or residents, or established in Chile that 
carry out transactions with related parties 
should fi le an annual sworn statement.
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   (1) Characteristics of the transactions with related 
and unrelated parties; 

   (2) Th e methods used to determine the transaction 
prices and values; 

   (3) Information concerning their related parties 
abroad and the entrepreneurial group to which 
they belong.   

 Taxpayers that fail to fi le this Sworn Statement, fi le 
an incomplete sworn statement or with errors or 
after the due date are subject to a fi ne that goes from 
10 to 50 monthly tax units (MTU) up to a ceiling 
equivalent to the maximum amount resulting from 
15% of the taxpayer’s tax owner’s equity and 5% of 
the its eff ective capital. 

 According to the law this fi ne is applied directly by 
the competent authorities. 

 In the event the Sworn Statement is deemed to be 
false by the competent authorities, a fi ne that goes 
from 50% to 300% of the evaded sum may be applied 
and the taxpayer may be punished by imprisonment 
of 541 days to 5 years as provided in No. 4, article 
97, Tax Code. 

 In any case, taxpayers may apply for a time extension 
once only –up to 3 months- to fi le the sworn state-
ment, as a result of which the inspection term is also 
extended accordingly. 

  Inspection— Th e procedure followed by the In-
ternal Revenue Service with regard to a transfer 

pricing audit is as follows: as provided in article 
63 of the Tax Code, the IRS sends notice to the 
relevant taxpayer requesting the same to produce 
the information and documentation in order to 
 evidence its transactions with related parties where 
performed at market prices, values, or profi t  ac-
cording to any of the methods set forth in the law, 
for which purpose the inspected taxpayer has a one 
month term. 

 Under the law, taxpayers are free to decide the 
method they will apply, assuming the best method 
principle suggested by the OECD in 2010 Guide-
lines will be followed. In this regard, taxpayers must 
apply the most adequate method, in consideration 
to the following: 

   (1) The advantages and disadvantages of each 
method; 

   (2) Th e applicability of the methods in relation to 
their transactions and circumstances; 

   (3) Th e availability of relevant information; 
   (4) Th e existence of comparable transactions.   

 In turn, when the Internal Revenue Service consid-
ers that a taxpayer has failed to prove its transac-

tions with related parties were 
performed at market prices, 
values, or profi t, the IRS has 
the authority to adjust the 
prices, values or profi t using 
the information provided by 
the taxpayer or any other in-
formation or documentation 
available to the IRS. Th is is a 
relevant issue as the law allows 
for using the so called “hidden 
comparables”, that is to say, 

information about comparable goods or services 
the IRS has access to in its position as Regulatory 
Agency which may not be shared with the taxpayer 
as this agency must safeguard the information it 
has collected. Nevertheless, the Internal Revenue 
Service may only use the methods stated in the law 
and no other. 

Th e Bill enables taxpayers and the 
Internal Revenue Service to enter into a 
price pre-agreement where taxpayers request 
and propose the determination of the prices, 
values, or profi t involved in their 
transactions for a specifi ed period of time.
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 Having made the relevant adjustments, the taxing 
authority will prepare the tax assessment, plus interest 
and fi nes, as follows: 

   (1) If an adjustment is required, the resulting diff er-
ence will be taxed the relevant year and applied 
the sole tax of article 21, i.e. a 35% rate; 

   (2) In addition to the tax mentioned in (i) above, 
a fi ne equivalent to 5% of the diff erence will 
be imposed.   

 Taxpayers have the right to fi le a tax claim against the 
tax assessment within a 60 business day period as a 
result of which a tax trial will begin in accordance 
with the general regulations. 

 In conclusion, taxpayers have two main obligations, 
i.e. fi ling the Annual Sworn Statement and prove to 
the IRS that transactions with related parties were 
carried out at market prices, values, or profi t. 

  Th e Correlative Adjustment— Correlative adjust-
ments are the possibility given to taxpayers, prior 
authorization from the IRS, to make adjustments to 
their transactions with related parties when adjust-
ments have been made in the other State provided 
that Chile and that other State have entered into a 
Convention for the avoidance of double taxation 
where adjustments are not forbidden and provided 
that no appeals or legal or administrative actions have 
been brought against or are pending in connection 
with the resolution. 

 Taxpayers must fi le their requests as follows:  

   (1) As determined by the Internal Revenue Service; 
   (2) Include the supporting documentation; 
   (3) File the results to which the adjustments were 

made within 5 years following the expiration 
of the legal term provided in Chile.   

 Price Pre-Agreements 

 Th e Bill enables taxpayers and the Internal Revenue 
Service to enter into a price pre-agreement where 

taxpayers request and propose the determination of 
the prices, values, or profi t involved in their transac-
tions for a specifi ed period of time. Likewise, the Bill 
provides for  the possibility to enter into multilateral 
agreements , that is, those entered into with more than 
one Tax Administration. Th e request must contain at 
least the following information: 

   (1) Description of the transactions; 
   (2) Th e market prices, values, or profi t; 
   (3) Th e term of the agreement that may not exceed 

3 years; 
   (4) Th e request supporting documents; 
   (5) Th e transfer pricing study that is the basis of 

this application.   

 According to the Bill, when the Agreement involves 
the import of goods, the Price Pre-Agreement must 
also be entered into with the National Customs 
Agency. 

 Th e Internal Revenue Service may accept or not the 
request within a six month period for which purpose it 
will issue a resolution. No claim or appeal may be fi led 
against such resolution. If no resolution is issued by 
the IRS within the above mentioned period of time, 
the request must be deemed to have been rejected, 
however, taxpayers may apply again. If the request 
is accepted, a Minutes subscribed by the Internal 
Revenue Service and the taxpayer will be prepared. 

 Th e agreement’s eff ective date is the commercial year 
in which the request is made and up to three consecu-
tive commercial years. Th is term may be extended 
prior assessment by the relevant authority. During 
the Price Pre-Agreement term, the IRS may not assess 
any transfer pricing tax diff erences in relation to the 
transactions specifi ed in the Agreement, provided that 
prices, values, or profi t used are determined by the 
taxpayer in accordance with the referred Agreement. 

 Th e IRS has the power to cancel the Pre-Agreement if 
the request fi led by the taxpayer contained errors, false 
information or the circumstances have substantially 
changed. No appeals or claims may be fi led against 
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 Argentina Finishes Midyear with Milestone 
Tax Decisions 
 by Juan Manuel Soria and Daniel Domínguez Rosso Alba, Francia & Asoc., Buenos Aires, Argentina 

 Argentina concludes the second quarter of 2012 with 
important events in the fi eld of its international tax 
policy. During this period, Argentina has denounced 
the Convention for the Avoidance of Double Taxa-
tion (DTT) with Spain and Chile; has ratifi ed four 
Tax Information Exchange Agreements (TIEA); and 
signed another one with Uruguay. 

 Regarding judicial cases, the Supreme Court has 
analyzed the concept of “useful life” of assets for 
depreciation purposes, including technological obso-
lescence as a factor to be considered. Finally in terms 
of exports legislation, by decree of the president, 
export tax of biodiesel was increased up to 32%. 
Th is measure would probably lead to a constitutional 

the IRS resolution that shall be eff ective from the 
notice date, unless the resolution is based on the false 
information presented by the taxpayer, in which case 
it will be eff ective from the agreement execution date 
and the taxpayer will also be subject to a fi ne that 
ranges from 50% to 300% of the eluded amounts and 
punished by imprisonment of 541 days to 5 years. 

 In turn, taxpayers may request to cancel the agree-
ment if a substantial change in the essential circum-
stances has occurred, by sending written notice to the 
competent authority. Th e agreement will be deemed 
cancelled from the notice date. 

 Th e IRS must keep all executed agreements in strict 
reserve; however, taxpayers may authorize the disclo-
sure of some criteria, reasons and methods used in the 
agreement to be included in the public list of socially 
responsible taxpayers. Th e advantage of authorizing 
to publish this information, whether or not taxpayers 
are included in the list, is that no penal interest and 
fi nes will be applied to these taxpayers in relation to 
violations and tax diff erences that may be determined 
during the term of the Agreement, except for sanc-
tions subject to imprisonment. 

 Th e Benefi t will remain unchanged provided that 
taxpayers correct the infractions within 30 days from 
notice and pay the relevant taxes, without prejudice 

of their right to appeal. Otherwise, the IRS will assess 
the taxes plus the relevant fi nes and interest. 

 Conclusion 

 Th e new regulations proposed by this Bill prove to 
be an important step towards modernization, espe-
cially considering the current Transfer Pricing rules 
are rather unclear in terms of their application. Th e 
foregoing is a vital element in today’s transactions 
between related parties, especially considering the 
great number of transactions performed not only in 
Chile, but all over the world. 

 Following the worldwide trend, Chile has decided to 
conform to the OECD Guidelines as well as the arm’s 
length principle and the methods referred to above, 
including the price pre-agreements amongst others. 
Likewise, Chile will need to keep in mind the com-
ments the OECD will make in relation to Transfer 
Pricing matters considering that Chile is an OECD 
member since 2010. ◆ 

 ENDNOTES

   1  The current text was introduced by Law No. 19.506/ 1997. 

    2  In practice and as provided in the Law, the list is published by the 

Ministry of Finance through Supreme Decree 623 of December 

3, 2003. 

    3  Internal Revenue Service. 

    4  See note 3.   
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controversy as rates should only be increased by a 
law enacted by Congress. 

 Tax Policy Background 

 Th e signing of TIEA as well as the ongoing review 
and analysis of the DTT actually in force are prior-
ity tasks assigned by the President to the Argentine 
Revenue Service (ARS).  1   

 Under these policies, Argentina has recently decided to 
denounce the DTT with Spain and Chile. With these 
actions, Argentina reaches up to three the number of 
DTTs denounced in the course of 2012, 2  and a total of 
four DTTs that were fi nished by the actual government. 3   

 With regards to TIEA, the current governing party 
has signed over 14 TIEAs agreements since taking 
offi  ce in 2003. On April 23, a TIEA was signed with 
Uruguay, while the Congress has recently ratifi ed 
the TIEAs signed with Republic of Costa Rica, the 
Commonwealth of the Bahamas, the Republic of San 
Marino and the Principality of Andorra. 

 Termination of the DTT with Spain and Chile 

 On June 29, Argentina denounced the DTTs with 
Spain and Chile, which were signed on July 21, 1992, 
and November 13, 1976, respectively.  

 One of the main reasons that led the Argentine 
government to denounce the DTT with Spain was 
an exemption on asset taxes provided for Spanish 
shareholders of Argentine corporations.  

 Argentina levies taxes on assets located in the country 
at the end of the calendar year (PAT). In the case 
of shares issued by Argentine companies and held 
by foreign entities, PAT has to be paid by the local 
company on behalf of the shareholders.  

 However, in the case of the DTT with Spain the tax-
ing right were allocated “exclusively” to the country 
of residence of the shareholders (e.g.: article 22 of the 
DTT provides that “capital represented by shares or 
equity interest or capital of a company shall be taxable 
only in the Contracting State of which the owner of 
such shares or equity interest or capital is a resident”). 

 Th erefore, Spanish shareholders of Argentine corpora-
tions were exempt from PAT. Additionally, this pro-
vision could also benefi t residents of third countries 
with whom Argentina has signed the Treaty of Mon-
tevideo (1980) in which it was agreed a “most favored 
nation clause” stating that: “capitals originating from 
member countries shall have - within the territory of 

other member countries-, the 
right to a treatment not less fa-
vorable than the one granted to 
capitals coming from any other 
non-member country….”  4  

 It is worth mentioning that Tax Court (in re:  Losa 
Ladrillos S.A., August 8, 2011) recently held that a 
foreign corporation resident in Uruguay 5  could not be 
treated in a less favorable way compared to a resident 
of Spain, and therefore its investments in shares of 
entities incorporated in Argentina could not be taxed 
in the latter country. 

 DTT with Chile also had the same exemption on 
PAT for Chilean shareholders of argentine corpora-
tions. However, in the case of the DTT with Chile 
the main reason which led to the denounce is said 
to be the allegedly abusive use of Chilean holding 
corporations - which are not taxed in their foreign 
income - jointly with the DTT which follows the 
principle of source taxation.  

 Th e ARS considered that under the DTT some cor-
porations reached (abusively) situations of double 
non-taxation (tax free repatriation of benefi ts from 
holding corporations), and therefore challenged those 
structures 6  . Finally, in view of this allegedly abusive 
tax planning, Argentine government decided to de-
nounce the DTT. 

Th erefore, Spanish shareholders of Argentine 
corporations were exempt from PAT.
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 Th e DTT with Spain will cease to have eff ect with 
respect to taxes withheld at the source on amounts 
paid to nonresidents, as of January 1, 2013, and with 
respect to all other taxes, on the fi scal periods starting 
after January 1, 2013. With regards to the DTT with 
Chile, it will cease its eff ects on January 1st 2013 in the 
case of the individuals and estates, while for enterprises, 
on the fi scal period starting after the diplomatic notice 
of termination sent to the other State (June 29). 

 Ratifi cation of Four TIEAs  

 Th e Argentine Congress enacted 7  laws N° 26.747, 
26.748, 26.749 and 26.750 approving four TIEAs 
concluded in late 2009 with the Republic of Costa 
Rica 8  , the Commonwealth of the Bahamas 9  , the 
Republic of San Marino 10  and the Principality of 
Andorra 11  respectively.   

 Th e four TIEAs approved by the Congress follow the 
Model of the Organization for Economic Co-operation 
and Development (OECD), and provide for the ex-
change of information on request, which may be about 
information held by banks, other fi nancial institutions, 

person acting in an agency or fi duciary capacity; and any 
other related to the ownership of companies and entities. 

 Th e TIEA with Andorra entered into force on June 
15; the one with San Marino on June 16; with Costa 
Rica on July 12 and fi nally the one with Bahamas 
entered into force on the 27 of July.  

 TIEA with Uruguay 

 On April 23, Argentina and Uruguay signed a tax 
information exchange agreement following the 

standards of the OECD, and also providing for a 
method of eliminating double taxation by means of 
recognizing a tax credit in country of residence for 
the tax paid in the source country. 

 Th e agreement – actually awaiting ratifi cation by 
Congress - will enter into force on the 30th day after 
the date of the last notice of the contracting state 
acknowledging that the constitutional requirements 
for the entry into force have been complied. 

 Th e TIEA could not be applied retroactively. Notwith-
standing the aforesaid, the use that the parties make 
of the information obtained should be monitored, 
considering that there could be situations where the 
information exchanged referring to periods following 
the eff ective date, could be used in order to make as-
sessments for years prior to the entry into force. 

 Depreciation – “Useful Life” Concept 

 Argentine legislation allows a deduction for the wear 
and tear of assets used in the trade or business 12  . To 
determine the deduction, the costs of acquisition 

should be apportioned over 
the recovery period consider-
ing the probable “useful life” 
of the asset.  

 Even though it is known that 
an asset useful life is not nec-
essarily coextensive with its 
actual physical life, Argentine 

legislation does not defi ne the concept of “useful life”, 
bringing therefore a number of controversies. 

 In re “Telintar S.A.” 13  it was discussed the recovery 
period of fi ber optic cables. In this regard, while the 
ARS considered a 20-year useful life, the taxpayer 
estimated it in 15 years considering the obsolescence 
derived from technological developments. 

 Th e Supreme Court ruled for the taxpayer stating 
that the concept of useful life refers to the length 
of time the asset would be “economically” useful 

To determine the deduction, the costs of 
acquisition should be apportioned over the 
recovery period considering the probable 
“useful life” of the asset. 
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 Personal Income Tax Approved In Paraguay 
  by Anibal Pangrazio and Beatriz Pisano, Ferrere, Asuncion, Paraguay  

 Th e purpose of this article is to describe Paraguayan 
Personal Income Tax, which was fi nally passed by 
Law N° 4673/2012. In this article we will analyze 
the law, its purpose, and its economic consequences. 

 1. Introduction 

 Personal Income Tax (hereinafter “IRP” fromits 
Spanish acronym) in Paraguay was fi rst passed in 
1971 by Law N° 248/71. However, it was suspended 
shortly thereafter for 20 years until it was fi nally 
repealed by Law N° 125/91. 

 In 2004, Law N° 2124/04 passed IRP again, to be 
in force as of January 2006, after the government 
and the private sector agreed to reduce the Corpo-
rate Tax's rate from thirty (30)percent to ten (10) 
percent, as a condition for opening negotiations. 
However, IRP was never enforced and after years 
of confl ict with the Treasury Department, Con-
gress suspended IRP until 2013.Nevertheless, on 
July 2012, Congress passed Law N° 4673/2012 on 

personal income tax in force as of August 1, 2012 
(hereinafter referred as the “Law”). 

 2. Taxable Income 

 According to Section 10 of Law, taxable income 
will be income derived from (i) salaries (either 
as an employee or free-lance contractor) from 
public or private entities;(ii) Fifty (50) percent 
of the dividends, utilities, or surpluses, obtained 
by shareholders or partners of entities engaged 
in activitiessubject to Corporate Tax (IRACIS 
for its Spanish acronym) and orAgricultural Tax 
(IMAGRO for its Spanish acronym), distributed 
or credited, including activities from cooperatives; 
(iii) capital gains arising from the sale of immov-
able assets and from rights, shares or quotas of 
capital assigned during the year; (iv) interests, 
commissions and savings income; and finally (v) 
any other income exceeding USD 11,280  Law 
refers to 30 minimum wages where a minimum 
wage currently equals USD 376. 

or profi table, and therefore, the obsolescence factor 
should be considered. 

 Increase of Biodiesel Export Duties 

 Th e Argentine president increased export duties of 
biodiesel  14  from the 20% up to 32 %, invoking del-
egated powers conferred by the Congress 15  . Accord-
ing to the Economy Ministry, the measure intends 
to reduce the local price of the biodiesel.  

 As there are some arguments to consider that the 
delegation invoked expired in 2010, and considering 
that only Congress has the authority to legislate on tax 
matters, there would probably be judicial discussions 
regarding the constitutionality of the said decree. ◆ 

 ENDNOTES

   1  ARS Gazette, January 21, 2010.  

   2  Denounce of the DTT with Switzerland: notice of January 16, 

2012.  

   3  Denounce of the DTT with Austria: notice of June 26, 2008.  

   4  Article 48.  

   5  Contracting State under thee Treaty of Montevideo  

   6   Memorandum  799/10.  

   7  Offi cial Gazette June 7, 2012.  

   8  Signed on November 23, 2009.  

   9  Signed on December 3, 2009.  

   10  Signed on December 7, 2009.   

   11  Signed on October 26, 2009.  

   12  Art. 84 of the Income Tax Law.  

   13  “DGI  (en autos Telec. Int. Telintar S.A.)  (TF 20.343-I)”, D  .522.XLV,  

Supreme Court, May 22, 2012.  

   14  Argentina is one of the world's largest exporter of biodiesel (fuel 

made from soybean oil).  

   15  Decree 1339/12.   
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 (such as income from the sale of jewels, paintings, 
cars, etc). 

 3. Taxpayers 

 According to Section 10 of Law taxpayers are: 

    Resident individuals  provided that their annual 
income exceeds USD 45,534 
    Professional corporations  will pay IRP in any 
case(i.e.regardless of their annual income).   

 4. Income Tax System 

 Unlike other countries in Latin Americathathave 
worldwide income taxation, Paraguay applies territo-
rial income taxation; therefore IRP is levied solely on 
Paraguayan source income. 

 According to Section 12 of Law, Paraguay source 
income arises from activities performed within the 
Paraguayan territory regardless of the taxpayer's 

nationality, domicile, residence or place of issuance 
of agreements. Also, Paraguay source income arises 
from dividends and utilities from companies located 
in Paraguayan territory and capital gains from im-
movable assets located therein. 

 5. Base of calculation and rates 

  How to calculate IRP— According to Law, IRP's 
base of calculation is as follows: 

NET INCOME PER RATE

Net income = Gross income − deductible expenses.

            Rates— IRP's rates are eight (8) to ten (10) percent of 
the net incomeof the relevant fi scal year (Section 16). 
Th e higher rate applies when income exceeds USD 
3795 and the lower rate in the remaining cases. Non-
residents who receive Paraguayan source income are 
subject to income tax at a twenty (20)percent tax rate 
over the fi fty (50) percent of the gross income received. 

 In the case of resident individuals, the law establishes 
a threshold used to determine if the individual be-
comes subject to taxation (Section 15). During 2012, 
resident individuals will only have to pay IRP if the 
annual income obtained exceeds USD 45,534. Th is 
fi gure will decrease annually in USD 4,553, up to 
USD 1,138 at the tenth year of tax enforcement. As 
mentioned above in section 3, professional corpora-
tions will pay IRP in any case, with no threshold. 

 According to Section 17, the payer or sender of non-
resident individual's incomesubject to IRP must 
become a Withholding Agent. 

  Deductible Expenses— Re-
garding individuals, both busi-
ness and non business expenses 
can be deducted without any 
limits whatsoever (such asmain-
tenance, education, health, 
housing, investment and leisure 
expenses from the taxpayer or 
the latter's dependents). Re-

garding professional corporations, business expenses 
and investments can be deducted (Section 13). 

  Tax exclusions— Th e following income is excluded 
from taxation (Section 15 of Law): 

   Public pensions received by people who experi-
enced disability or injuries during the Chaco war 
or their heirs. 
   Salaries paid to Paraguayan based diplomatic and 
consular representatives and its personnel for the 
performance of their services, as long as there is 
a reciprocal treatment for Paraguayan representa-
tives holding a similar position. 

In the case of resident individuals, the law 
establishes a threshold used to determine 
if the individual becomes subject to taxation 
(Section 15).



©2012 CCH. All Rights Reserved.

12 GLOBAL TAX BRIEFING

 As we previously announced, 2012 and 2013 will be 
years for change in the Guatemalan tax system. Th e 
pinnacle will be January 2013, when the new Income 
Tax law enters into force. Among its major develop-
ments, the new law includes regulations related to 
permanent establishments, transfer pricing and even 
a residency concept for tax purposes. 

 While this day comes, several reforms approved by 
the Congress are entering into force, such as vehicle 
registry tax, best known as IPRIMA. Th is tax is a 
compensatory measure for loss of revenue that would 
suff er the Treasury as a result of the enforcement of 

Central American customs regulations that defi ne 
import motor land vehicles as nontaxable goods. 

 IPRIMA only applies to new or used import land 
motor vehicles and is generated when the vehicle is en-
rolled for the fi rst time in the public record. According 
to law, the model of the vehicle is established by VIN 
number. Also, IPRIMA incorporates several restric-
tions to import used land motor vehicles depending 
on the model and the condition of the vehicle. Besides 
the restriction to import non-rebuildable land motor 
vehicles, the prohibition to import land motor vehicles 
that cannot move by themselves is expected to off er 

 Vehicle Registry Tax Entered In Force 
 by Juan Carlos Casellas Gálvez, PhD (Tax Law), Mayora & Mayora, S.C., Guatemala 

   Benefi ciaries of indemnifi cations caused by death, 
partial or complete incapacity, disease, maternity, 
accident, or redundancy. 
   Retirement and pension benefi ts are exempted 
if the compulsory contributions were made in 
accordance with a social security service created 
or admitted by law. 
   Interests, commissions, or yields from invest-
ments, deposits of capital in banks, fi nancial 
entities (subject to law N° 861/96 on Banking, 
fi nance companies and other credit institutions), 
as well as cooperative organizations for savings 
and credit including those accrued in favor of its 
shareholders, partners, employees and manag-
ers, and any yield on debt securities issued by an 
authorized issuer company. 
   Income generated by diff erences in exchange rates 
of deposits in national or foreign entities and any 
pricing of assets as long as they do not consist in 
capital gains obtained from its sale.   

 According to Section 13 of Law, investment losses 
can be carried forward for 5 years at a maximum rate 
of twenty (20) percent of gross income per future 
fi scal year. 

 6. Tax due date 

 According to Section 16, IRP is an annual tax, due on 
December 31 of each relevant fi scal year when income 
is actually received (cash basis). Payment is made by 
written statement from the taxpayer. 

 7. Conclusion 

 From the analysis of the law, we can assert that IRP's 
main purpose is the formalization of the economy. 
Th erefore, the Treasury does not intend to signifi -
cantly increase revenues from IRP. However, IRP's 
application will result in an increase of revenues from 
indirect taxes such as Value Added Tax (VAT). 

 According to preliminary non offi  cial estimates    http://
www.abc.com.py/edicion-impresa/economia/con-el-
irp-suman-los-impuestos-directos-que-se-aplican-en-el-
pais-434752.html    , during one full year of enforce-
ment, IRP will collect approximately USD 5,668,934 
and affect about 2300individual taxpayers (plus 
professional corporations), while revenues from in-
direct taxes such as VAT will be approximately USD 
45,351,473. ◆ 
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Tax Developments in Brazil
by Ticiana Cunha, Manoela Nunes Dias, Luis Rogério Farinelli, Cristiane M. S. Magalhães, Stephanie 

Makin, Carlos Eduardo Navarro, Ricardo Silveira, and Tatiana Villani, Machado Associados Advogados e 

Consultores, São Paulo, Brazil

Reporting Services and Other Transactions with 
Non-Residents: Mandatory Use of “SISCOSERV” 
As of August 2012

by Cristiane M. S. Magalhães, Carlos Eduardo 

Navarro, and Manoela Nunes Dias

In the second quarter of 2012, the Ministry of Devel-
opment, Industry and Trade (local acronym MDIC) 
and the Brazilian Federal Revenue Service (RFB) 
issued several normatives1 to regulate the fi ling obliga-
tion of SISCOSERV,2 an electronic reporting system 
introduced by Law 12546, of December 2011. 

Th rough this system, individuals3 and legal entities 
resident in Brazil must report the transactions with 
non-residents involving the export or import of 

services, transfer or acquisition of intangibles and 
any other transactions that may change parties’ net 
assets.4 Information on services rendered abroad by 
a foreign branch or company controlled by a Brazil-
ian legal entity must also be reported, but services 
or intangibles connected with imported or exported 
goods shall only be reported thorough SISCOMEX, 
another electronic fi ling system.

Th e SISCOSERV system, divided into a sales part 
(“export”) and an acquisitions part (“import”), was 
only made available as of August 2012 on the RFB 
and the MDIC websites. Th e normatives set a tight 
time schedule for the SISCOSERV start date for each 
of the services, intangibles and transactions as set, as 
exemplifi ed below: 

a lot of trouble in their implementation. In regard to 
quantifi cation elements, the taxable base for used im-
port land motor vehicles is the value described in the 
invoice or the value according to the Offi  cial Value´s 
List; and for new import land motor vehicles is the CIF 
value of importation. Th e way the tariff s are described 

show that IPRIMA is a compensatory measure because 
they vary between 5% and 20% depending on the type 
or kind of vehicle, almost as if it were a customs tariff  
classifi cation. Finally, the payable tax is the result of 
the application of the tariff  to taxable base.  

 Once the import process is fi nished, taxpayer has 
three days to pay IPRIMA. To do this, taxpayer 
must provide the tax agency with all the necessary 
information and documentation to register the 
vehicle, including receipt proving the payment of 
VAT on imports. Afterwards, tax agency calculates 

the tax and requires the pay-
ment. Once paid, the tax of-
fi ce registers the vehicle. 

 Finally, law states that ex-
emptions would only apply 
to the tax itself and not to 
the registered obligation. In 
this sense, we must highlight 

the new customs law, Article 140 which states that 
when an exempt vehicle is sold, the new owner 
must pay either import duties on land motor 
vehicles or the internal tax replacing it, clearly 
referring to IPRIMA. ◆ 

IPRIMA only applies to new or used 
import land motor vehicles and is generated 
when the vehicle is enrolled for the fi rst 
time in the public record. 
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could charge such penalties based on acts, the Brazil-
ian party would have to discuss this issue in court.

Unquestionably, SISCOSERV fi ling obligation results 
in the increase of Brazilian parties’ ancillary obliga-
tions, demands extra work and will probably require 
relevant investments in technology. Th e information 
required is far more accurate than that already pro-
vided in the income tax return or through the Public 
System of Digital Accounting (SPED).

Tax on Financial Transactions

by Tatiana Villani and Stephanie Makin

As of June 14, 2012, the zero rate of the Tax on Fi-
nancial Transactions levied on foreign exchange opera-
tions (IOF Exchange) is applicable to loans granted 
to Brazilian parties with minimum average terms of 
720 days (even if such loans are granted by means of 
the issuance of binds in the international market). 
Foreign exchange operations related to loans that do 
not comply with the minimum average terms or are 
repaid before the 720 days are up are subject to IOF 
Exchange at a rate of 6%.

IOF Exchange rules applicable to loan transactions 
have suff ered frequent changes in the last 18 months, 
as shown in the table below:

Th e government sustains that such modifi cations 
have been motivated by the need to control the 
infl ow of foreign currency. No matter the reason, 

TRANSACTION STARTING DATE

Construction Services August, 2012

Professional Services 

(including legal and accounting)

October, 2012

Financial Services February, 2013

Intellectual Property Licensing July, 2013

Electricity and 

Communication Services

October, 2013

SISCOSERV requires the Brazilian party to report, 
within 30 days after the respective activity has started, 
all major information on transactions such as: (a) 
the country where the non-resident party is based; 
(b) the non-resident’s name, address and taxpayer 
identifi cation number (NIF); (c) general payment 
conditions, such as term, number of installments (if 
applicable) etc.

It is assumed that the RFB will gather the informa-
tion reported in SISCOSERV on the import of 
services and cross-check it with information avail-
able on other databases to confi rm whether all taxes 
related to such transactions have been regularly paid. 
Compliance with transfer pricing rules could also 
be checked.

Th e Brazilian party that fails to comply with SIS-
COSERV obligations could be subject to signifi cant 
penalties. Experts debate over the legitimacy of these 
levies under the argument that they do not have legal 
grounds. Nevertheless, considering that tax authorities 

DATE OF THE EXCHANGE 

OPERATION RELATED TO THE LOAN

MINIMUM AVERAGE TERM OF THE 

LOAN FOR THE APPLICATION OF 

THE IOF EXCHANGE ZERO RATE

IOF EXCHANGE RATE FOR 

LOANS WITH LOWER MINIMUM 

AVERAGE TERMS

Until 03/28/2011 90 days 5,38%

From 03/29/2011 until 04/06/2011 360 days 6%

From 04/07/2011 until 02/29/2012 720 days 6%

From 03/01/2012 until 03/11/2012 3 years 6%

From 03/12/2012 until 06/13/2012 1800 days 6%

From 06/14/2012 720 days 6%
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the fact is that these changes generate uncertainty, 
raising doubts as to the application of the zero rate, 
and increase costs for Brazilian parties to gather such 
funds abroad.

Federal Senate Approves Resolution to 
End “port war” in Brazil

by Ricardo Silveira and Ticiana Cunha

Federal Senate’s Resolution no. 13 was published 
last April 26, reducing the State Value-Added Tax 
(ICMS) rate levied on interstate transactions with 
imported products to 4%. With this measure, the 
Federal Senate intends to end the port war gener-
ated by the granting of tax benefi ts by some states 

to boost the entry of imported products into their 
territories without the authorization from the 
National Council of Financial Policy (Confaz). 
In accordance with the Brazilian legislation, any 
benefi t resulting in the reduction or elimination of 
the ICMS burden may be granted only upon the 
consent ofall Brazilian states, which should occur 
through an agreement entered into between them 
at a Confaz meeting.

Currently, Espírito Santo, Santa Catarina and Goiás 
are the states that unilaterally grant the most signifi -
cant ICMS benefi ts to importing companies. Precisely 
for that, these states should be the most harmed with 
the approval of Resolution no. 13, which intends to 
make void the benefi ts not supported by agreements 
by setting the ICMS rate at 4%.

For illustration purposes, interstate sales are taxed 
at the rates of 7% or 12%, depending on the 
origin and destination of the goods. In order to 
attract importing companies, some states grant a 
tax subsidy, generally as deemed credit, so that the 
ICMS burden in the sale of imported products to 
other states may reach 3%. In this case, a product 
imported through Santa Catarina (which off ers a 
tax benefi t in the import) and sold to São Paulo 
would be subject to an ICMS burden of 3%, al-
though the ICMS stated on the sale invoice would 
be 12%, allowing the buyer to use a credit in the 
latter percentage.

By establishing the ICMS rate at 4%, the advantage 
of these benefi ts will be substantially reduced, as 

the ICMS paid in interstate 
acquisitions of imported 
products will be the same 
within all domestic terri-
tory. Th is is to say that the 
benefits granted by states 
such as Espírito Santo, Santa 
Catarina and Goiás will no 
longer be attractive for im-
porting companies located 
in other states, and it should 
also be considered that there 

are other costs involved in interstate acquisitions, 
such as the freight of imported goods.

Resolution no. 13 establishes that the 4% rate will 
only be applied to the goods that are not submitted 
to manufacturing process after their customs clear-
ance, or, even if submitted, result in goods with an 
import content higher than 40%. Confaz shall enact 
rules to defi ne the criteria to be adopted to certify the 
import content.

In fact, several other issues are unclear and need to be 
regulated by Confaz until Resolution no. 13 becomes 
eff ective, which will take place on January 1, 2013. 
One of these issues is related to the application of the 
4% rate: whether it should be used only in the fi rst 
interstate sale of the imported goods or also applied 

By establishing the ICMS rate at 4%, the 
advantage of these benefi ts will be 
substantially reduced, as the ICMS paid 
in interstate acquisitions of imported 
products will be the same within all 
domestic territory.
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in the subsequent interstate transactions (with the 
same imported goods).

In principle, it is possible to understand that the 4% 
rate should be applied to all interstate transactions 
carried out in the sales chain of the imported goods, 
even because Resolution no. 13 does not make any 
exceptions in this regard, as it did in relation to the 
import content and the products excluded from the 
4% ICMS rate.

However, should Confaz decide in this sense, doubts 
will come up on how to prove the condition of im-
ported goods by a party that acquires them in inter-
state transactions subsequently to the fi rst (carried 
out after the customs clearance).

Such evidence will impact the calculation of the 
import content and, as a consequence, on the ICMS 
stated on the interstate sale invoice (4%, 7% or 12%), 
which may cause questioning by the state tax authori-
ties on the origin and destination of the imported 
goods (in the latter case, by virtue of the use of ICMS 
credit by the acquirer of the goods).

Th ese and other signifi cant issues need to be clarifi ed 
until Resolution no. 13 becomes eff ective, otherwise 
the port war in Brazil may never end.

Court Precedent on Withholding Income Tax 
on Remittances Abroad for Services Payments

by Luis Rogério Farinelli, Tatiana Villani and 

Stephanie Makin

On May 17, 2012, the Brazilian Superior Court 
of Justice (“STJ”) decided that payments for 

technical services with no technology transfer 
rendered by companies domiciled in countries 
with which Brazil has signed a Double Taxation 
Treaty (“DTT”) were considered not to be subject 
to Withholding Income Tax (“WHT”) in Brazil, 
supported by article 7 of the DTTs (which refers 
to “business profits”).

Historically, Brazil has witnessed confl icting deci-
sions from the Federal Regional Courts (second 

instance judicial Courts) on 
the levy or not of WHT on 
these remittances and, thus, 
this precedent may represent a 
step forward on the discussion.

According to the Brazilian 
law, payments for the render-
ing of technical assistance and 

technical services to foreign benefi ciaries are subject 
to WHT in Brazil. However, when these remittances 
are made to countries with which Brazil has signed 
DTTs, this taxation can be reduced or even elimi-
nated according to which article of the DTT this 
income is classifi ed under.

In the case taken to STJ’s analysis, the taxpayer 
argued that the income arising from the rendering 
of technical services with no technology transfer is 
part of the profi t earned by the foreign companies 
in Canada and Germany and, therefore, should be 
classifi ed under article 7 of the DTT. In accordance 
with said provision, the profi t of foreign companies 
with no permanent establishment in Brazil may be 
taxed only in their countries, which means that Brazil 
would not be allowed to tax it at source.

Diff erently, the government argued that article 21 
of the DTTs, which refers to “other income” and 
grants the source country the right to tax with no 
rate restraint, should be applicable. In the govern-
ment’s view, the amounts paid for the rendering of 
services are not considered to be “business profi ts” 
(article 7), but rather “revenues” that will form 
the income referred to in article 7 (after the legal 

Th is interpretation diverges from the 
interpretation of most countries and of the 
Organization for Economic Cooperation 
and Development (OECD).
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additions and exclusions).Th is position is confi rmed 
by Normative Declaratory Act No. 1/2000, issued 
by the Federal Revenue Service, which states that 
technical assistance and technical services, with no 
technology transfer, are not covered by any specifi c 
provision of the DTT and, as a result, should be 
subject to the rules of article 21 (even if the treaty 
does not include this article). Th is interpretation 
diverges from the interpretation of most countries 
and of the Organization for Economic Cooperation 
and Development (OECD).

STJ judged unanimously in favor of the taxpayer’s 
view, deciding that article 7 should be applied and that 
no WHT would be due in Brazil. According to the 
ministers, the profi ts of the foreign company foreseen 
in article 7 of the DTT comprise the operating profi ts 
(in the case at hand, the gross revenues arising from 
the service rendering) and not the actual profi t (net 
profi t adjusted in accordance with the additions and 
exclusions set forth by the tax legislation).

Th e decision expressly states that the ADN 1/00 
was mistaken to classify the payments to foreign 
companies for the rendering of services abroad as 
“other income”. Th e judgment also analyzed the 
hierarchy of DTTs in Brazil, following the already 
established position that DTTs are on the same 
level of domestic legislation, but prevail over the 

latter because they are considered as special rules 
that should always be applicable when confronted 
with a general one.

Although it is a very important precedent based on 
good legal grounds, such decision does not completely 
settle the discussion on the matter since (i) it is not 
binding (thus, in practice, lawsuits from other taxpay-
ers may have an opposite outcome); (ii) the federal 
government may still appeal from it, and; (iii) the 
matter was analyzed only under the perspective of 
article 7 versus article 21 of DTT, not entering into 
the most controversial issue, regarding the concept 
of “technical services” for DTT purposes and the 
application of article 12 (generally applied to tech-
nical services by force of the protocols of the DTTs 
entered into by Brazil), which would allow Brazil to 
tax such income. Th is and other controversial issues 
not analyzed in the STJ’s decision may be decided in 
the future in other pending lawsuits. ◆

ENDNOTES

1 RFB Normative Ruling 1277/12, MDIC Ordinance 113/12 and RFB 

and MDIC joint Ordinances 1908/12 and 1965/12.
2 All transactions to be reported are listed by Decree 7708/12.
3 Individuals that do not carry business activities frequently 

and professionally are not required to report transactions, 

provided that the total volume traded does not exceed US$ 

20,000 per month.
4 E.g. operating leasing, franchise.

 Tax Developments in Colombia 
  by Juan Pablo Wills, Lewin & Wills Abogados, Bogota, Colombia  

 Tax and Customs Incentives for Colombian 
Nationals Residing Abroad to Return to Colombia. 

 Through act 1565/2012, Congress established 
both tax and customs benefi ts for all Colombian 
nationals residing abroad who wish to return to 
their homeland. In order to have access to the pref-
erential regime, a person must meet the following 
requirements: 

   1. Furnish proof of having resided abroad for at 
least three (3) years. Th e acceptable means of 
proof and other aspects of this requirement are 
pending regulation by the Government. 

   2. Provide a written statement to the correspond-
ing authority in which the individual declares 
its intention of returning to Colombia and 
manifests that he is looking to be covered by 
this preferential regime. 
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   3. Th e returning individual must be of age. (At 
least 18 years old)   

 Please note that this benefi t expressly excludes any 
Colombian citizen that has an outstanding conviction 
either in Colombia or abroad for crimes related to 
human traffi  cking, money laundering, drug dealing, 
violation to international human rights or crimes 
against the public administration. No consideration 
will be given to the migratory situation in the resi-
dence country of the Colombian citizen that wishes 
to adhere to this regime. 

 Assuming that the returning individual complies with 
all three requirements mentioned above, the purpose 
of the return must also fall under four specifi c catego-
ries established by this law. 

   1. Solidary Return: Available for all displaced 
Colombian citizens by reason of the armed 
confl ict in the country. 

   2. Humanitarian or special cause return: Avail-
able for citizens returning by reason of force 
majeure or due to special circumstances which 
may endanger the persons physical, economic, 
or social integrity. 

   3. Labor return: Available for citizens returning to 
employ their capabilities acquired abroad or in 
Colombia in their fi elds of expertise. 

   4. Productive return: Available for returning 
citizens who wish to sponsor productive 
projects in the municipality of settlement. 
Th e investment must be made following the 
development parameters of each of the diff er-
ent municipalities.   

 After exhausting the individual's compliance process 
with both the formal requirements as well as with the 
motive of the return, tax and customs benefi tsinclud-
ing the following exemptions from tax and customs 
duties will be granted: 

   1. Household furniture and items that do not 
exceed COP$62.517.600 (Approximately 
USD$ 34,372) 

   2. Professional equipment, machinery, capi-
tal assets, and other goods (except vehicles) 

that are used in the develop-
ment of the person's career 
or trade and that will remain 
as such in Colombia. The 
total amount cannot exceed 
COP$446.219.370 (Approxi-
mately USD$247,900). 
   3.  Th e currency exchange to 
Colombian pesos of income 
resulting from the sale of as-
sets or any other goods earned 
because of work or services 
rendered in the individual's 
residence country. Please note 
that proof must be furnished 
regarding the legality of this 

income. No fi nancial transactions tax will be 
levied. Th e maximum quantity subject to this 
benefi t is COP$892.490.838 (Approximately 
USD$495,828).   

 Other non-tax benefi ts as well as further clarifi cation 
on certain issues are regulated by act 1565/2012. 
Please note that this article is intended as a merely 
informative excerpt of the law and further analysis 
must be conducted in order to accurately establish 
the applicable regime to a specifi c case. 

Please note that this benefi t expressly 
excludes any Colombian citizen that has 
an outstanding conviction either in 
Colombia or abroad for crimes related to 
human traffi  cking, money laundering, 
drug dealing, violation to international 
human rights or crimes against the 
public administration. 
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 Legislative Updates 

 On July 20, 2012, Colombian Congress started a new 
legislature. Th e following is an update of the legislative 
agenda regarding tax matters. 

  Bill 193/2012:  Th rough this bill, introduced on 
March 16, 2012, a Congressman seeks to eliminate 
the fi nancial transactions tax. Currently this tax has a 
rate of 4 per 1000 pesos over the total value of most 
fi nancial transactions. Th is bill has been debated by 
the chamber of representatives and it was approved 
in the fi rst debate. Th ree debates are still pending 
as well as all other normal legislative proceedings. 

  Bill 4/2012:  Th is bill, introduced by a group of con-
gressmen on July 20, 2012, seeks to tax the Oil activity 

in Colombia with ICA (A local tax currently levied 
on industrial, commercial and services activities). Th is 
bill is still pending its fi rst debate. As itwas presented 
to Congress, the proposed rate would be between 6 
and 20 per 1000 Colombian pesos and the taxable 
base would be the value of the oil production or the 
value of the oil extraction in the mouth of the mine. 

  Update on the structural tax reform:  The Co-
lombian Government has announced that it might 
not present to Congress the tax reform it had 
anticipated. The current legislative atmosphere 
as well as other political issues have deferred the 
study in Congress of this proposal. Although this 
is not an official statement, we anticipate that the 

much anticipated tax reform 
will not be introduced dur-
ing 2012. 

 Double Taxation 
Treaties Update 

 Th e following chart illustrates the Double Taxation 
Treaty situation of Colombia: ◆ 

Although this is not an offi  cial statement, 
we anticipate that the much anticipated tax 
reform will not be introduced during 2012.

TREATY STATUS

Decision 578 Andean Community (Bolivia, Ecuador, Peru, Colombia) In force

Spain In force (2009)

Chile In force (2010)

Switzerland In force (2012)

Canada* Signed (November 2008)

México** Signed (April 2009)

South Korea*** Signed (July 2010)

Portugal*** Signed (August 2010)

India*** Signed (May 2011)

Czech Republic*** Signed (April 2012)

* Approved by Congress and Constitutional Court (pending entry into force)

** Approved by Congress (pending constitutional approval by Court)

*** Pending approval by Congress and Constitutional Court
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 Tax Developments in Uruguay 
 by Isabel Laventure, Ferrere, Montevideo, Uruguay 

 Tax Administration Issues New Personal Income 
Tax Regulations on Overseas Investments 

 Until December 2010, Uruguay applied the source 
principle, only taxing income deriving from activi-
ties carried out, assets located or rights exercised in 

Uruguay. Law No. 18,718 introduced an exception to 
this principle. As of January 1, 2011, Personal Income 
Tax is also levied on certain foreign-source investment 
income obtained by Uruguayan tax residents.   

 Th is law was regulated by Decree No. 510/2011, 
published in the Offi  cial Gazette in February 2012. 

 In May, the Tax Administration issued Resolution 
No. 788/012, which adjusts the time schedule for 
the payment of the tax, either by the taxpayer or by 
withholding agents.  

 Withholding agents having agreements with taxpayers 
to pay on their behalf taxes accrued between January 
1, 2011 and June 30, 2012 have until August 20, 2012 
to pay in taxes and fi le the pertinent declaration with 
the Tax Administration. 

 Tax Administration Resolution No. 990/2012, pub-
lished in the Offi  cial Gazette on June 12, 2012, estab-
lishes the cases where agents do not have to withhold. 
No withholding is required if the benefi ciary presents 
an affi  davit indicating that it is a nonresident indi-
vidual, nonresident entity, or a resident legal entity.  

 Additionally, it was necessary to determine yields 
on public or private debt, savings and similar in-
struments, with or without explicit interest rates. 
Tax Administration Ruling No. 836/012 published 
on May 11, 2012 and No. 990/012 establish how 
yields are to be computed for such securities and the 

information that agents must 
have to withhold income tax 
on such yields. 

 Another recent development 
on the subject is the Law 
18,910, published in the Offi  -
cial Gazette on June 15, 2012, 
providing the possibility of not 

paying income tax on the aforementioned investment 
income by individuals acquiring resident status as of 
July 1, 2007. Such persons have the possibility of not 
paying income tax on said income for the tax year in 
which the change of residency took place and for the 
fi ve following tax years. 

 Changes to Personal Income Tax 
on earned income. 

 Law No. 18,910 published in the Offi  cial Gazette 
on June 15, 2012 modifi ed, among other things, 
the income brackets for Individual Income Tax over 
labor income.  

 Until now the rates for Individual Income Tax ranged 
between 0% and 25%. Th is Law establishes a new 
bracket for which 30% will be payable on amounts 
exceeding US$ 160,000 annually. 

 New Regime for Bearer Shares and 
Other Bearer Participations 

 Law Nº 18,930 published in the Offi  cial Gazette 
on July 27th, 2012, and eff ective as of August 1, 

As of January 1, 2011, Personal Income 
Tax is also levied on certain foreign-source 
investment income obtained by Uruguayan 
tax residents.
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modifi es the regime of bearer shares and other eq-
uity participations 

 Bearer shares will continue to exist but an information 
system on such equity participations will be established 
and kept by the Central Bank of Uruguay (CBU).  

 Th e information that will have to be reported to CBU is: 

   Data permitting identifi cation of the owners 
of bearer shares, securities or participations in 
entities residing in Uruguay. In the case of share 
custodians, agents or other third parties exercising 
powers of administration and representation of 
the shareholder, the identifi cation should include 
the owner of the securities and the custodian, 
agent or representative. 
   Th e total nominal amount of paid in capital or 
equivalent, or the net worth, as the case may be.  
   Th e participation that corresponds to each share-
holder, partner or participant.   

 Registration should be updated each time this infor-
mation changes. 

 Who must report:  

   (1) Resident entities: Legal and other entities organized 
under Uruguayan law are considered residents. 

   (2) Foreign entities that:  

  a. Operate in the Uruguayan territory through 
a permanent establishment according to the 
defi nition provided by tax regulations.  

  b. Have their eff ective management in Uru-
guay (i.e., management and control of 
their activities), for purposes of engaging 

in business activities (combining capital 
and labor) in the country or abroad.  

   (3) Investment funds: including foreign investment 
funds whose administrators are residents in the 
Uruguayan territory, and foreign trusts whose 
trustee or administrator is a Uruguayan resident.   

 Th is information does not have to be reported by entities 
whose shares and other securities are traded on securities 
exchanges, provided that the securities are made instantly 
available for sale or acquisition on such exchanges. 

 Th e information received by CBU will be confi dential, 
although the General Revenue Service (“DGI”) may 
request same. Nevertheless, it will not be authorized to 
obtain lists or general information via “fi shing expedi-
tions.” To receive information it must show that it has 
formally initiated an inspection event, or that a well-
founded request has been made by tax authorities of 
foreign countries that have agreements with Uruguay on 

exchange of information. 

 Treaties to Avoid Double 
Taxation and Tax 
Information Exchange 
Agreements 

 In the framework of strength-
ening fi scal transparency pro-

moted by the OECD, Uruguay continues subscribing 
and approving new treaties to avoid double taxation 
with diff erent countries.  

 On April 24, the Uruguayan Government announced 
signature of a Treaty for Tax Information Exchange 
with Argentina. Th e treaty is awaiting ratifi cation by 
the respective Congresses.  

 On July 26, Laws Nos. 18,932, 18,933 and 18,934 
were passed, approving Double Taxation treaties with 
Ecuador, Liechtenstein and Portugal.  

 Th e clauses of the treaties are, generally, in accordance 
with those established in the OECD model. ◆  

 Bearer shares will continue to exist but an 
information system on such equity 
participations will be established and kept 
by the Central Bank of Uruguay (CBU).  
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 Latest Amendments in Peru’s Tax Law 
by Karen Temoche, Rubio Leguia Normand, Lima, Peru

Following a trend observed in Latin 
American transfer pricing rules in recent 
years, (i.e. Argentina, Uruguay, Ecuador 
and Brazil), a new transfer pricing method 
has been added in order to determine the 
fair market value of commodities imported 
to and exported from Peru.

 In June and July, the Peruvian government issued 
several Decrees amending the Income Tax Law, VAT 
Law, the Tax Code, Customs Law and Criminal Tax 
Law, respectively.  

 In our opinion, the most outstanding changes in Peru 
Tax Law are as follows.   

 Norma XVI – General Anti-Avoidance 
Rule (GAAR)  

 Th is new rule came into eff ect last July 19, 2012, and 
applies whenever a transaction or group of transac-
tions are structured under a legal mechanism with 
the only purpose of obtaining a tax advantage (not 
burden transaction, smaller taxable base, bigger credit 
or tax loss, etc). 

 In such a case, the Peruvian Tax Administra-
tion, taking into consideration the economical 
substance of the transaction, could apply the tax 
treatment that would have been applicable if the 
involved entity would have not use the different 
legal mechanism, and it will determined the cor-
responding tax effect, being able to demand the 
payment of the determined tax debt, reduce the 
tax credits, etc.   

 Peruvian law has adopted CFC (Controlled 
Foreign Company) legislation 

 Peruvian Income Tax Law has incorporated this 
regimen to be in forced as from 
January 2013, which main 
purpose would be avoiding 
the indefi nite deferral of the 
imposition in Peru of passive 
income obtained abroad by 
non-resident entities con-
trolled by local entities.  

 According to this Regimen, 
the resident entities, that solely 
or together with related local 
entities, participate directly or 
indirectly in no less than 50% 

of the results of non resident entities, shall consider, 
according to their participation percentage, the net 
passive income of said entities if the aforementioned 
income is not subjected to tax burden in the country 
where it is obtained or if said income is burdened with 
a tax rate not higher than 75% of the tax rate applicable 
in Peru for the same income. Said net passive income 
would be attributable at the end of the fi scal tax year.   

 Among others, the dispositions included in the Law 
defi ne the entities considered as controlled entities, 
the type of income considered as passive income, the 
way to determine the net passive income, the way to 
apply the credit regarding the tax paid abroad, and 
the formal obligations to be accomplished by the 
resident entities. 

 Transfer Pricing Rules: 
Sixth Method  

 Following a trend observed in Latin American transfer 
pricing rules in recent years, (i.e. Argentina, Uruguay, 
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Ecuador and Brazil), a new transfer pricing method 
has been added in order to determine the fair market 
value of commodities imported to and exported from 
Peru between related parties when an international 
intermediary is involved not being this last party the 
fi nal recipient of the goods; or, when a tax haven is 
involved in the selling or buying of commodities.   

 Pursuant to this new method (the so-called “sixth 
method”,) the arm’s length value of the commodity 

will be the quotation value that corresponds to, 
either: (i) the commodity’s quotation as of the date 
in which it is shipped or unloaded (ii) the commod-
ity’s quotation as of the agreement execution’s date; 
(iii) the quotation average of the period comprising 
120 days before the shipment date and 120 days 
after the unloading date of the commodity or (iv) 
the quotation average of a period computed as from 
the next day of the agreement execution until 30 
days later. ◆  
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